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Gurvent Lopics, 


HE Benham murder case, which will go 
down in the criminal history of the 
State as a cause celebre, is finished so far as 
the courts are concerned. The judgment of 
conviction has been affirmed by the Court of 
Appeals, and the defendant duly sentenced 
to death by electricity during the first week 
in January, 1900. The opinion of the court, 
published in 160 N. Y. 402, was written by 
Judge Haight, and was concurred in by all 
the members of the court except Vann, who 
dissented. It embodies a masterful sum- 
mary and discussion of the evidence which, 
as will be remembered, was very voluminous, 
and some of it very technical. One can 
hardly read the opinion, we think, without 
reaching the conclusion that the affirmance 
was right and the sentence just. It is true 
that the expert evidence was not entirely free 
from doubt, particularly with reference to the 
first autopsy, but it is also to be recollected 
that at the time this examination of the re- 
mains of Mrs. Benham was made, no sus- 
picion of poisoning existed. With reference 
to the color of the blood, there was also lack 
of harmony in the testimony of the expert 
witnesses. The claim of the defense was that 
in view of the lapse of time between the death 
and the last autopsy, the blood would have 
been of a dark, venous color, if hydrocyanic 
acid had been administered, rather than the 
cherry red found. The court recognizes the 
Vout. 60— No. 22. 








force of the defendant’s criticism, with Tefer- 
ence to this portion of the case, and concedes 
that the facts disclosed by the post-mortem 
examination, standing alone, would not be 
sufficient to satisfy it as to the cause of death, 
but urges, with justice, that this evidence 
must be considered in connection with all 
the other evidence in the case. That this evi- 
dence showing his purchase of morphine, and 
his administering of it to his wife after the 
doctor had found that she was suffering from 
its effects and advised him that she must not 
have it; his refusal to permit the decedent’s 
mother to take care of her the last night of 
her illness, and he himself remaining up fully 
dressed; his purchase of prussic acid, plain 
traces of which were found by the chemists 
in the decedent’s brain, blood and liver, on 
the pretext that he wanted to use it in re- 
lieving a stricture, was exceedingly damag- 
ing, cannot be denied. The conversation 
which occurred in the bedroom just prior to 
the wife’s death, when the defendant forced 
her, against her will, to take a potion he had 
prepared, can only mean that he was compel- 
ling her to take the poison which, within 
fifteen minutes, produced her death, with all 
the symptoms and after signs of prussic acid 
poisoning. The only question raised by the 
defense, upon which the court appears to 
have entertained serious doubt, was as to the 
admission of testimony relating to the de- 
fendant’s drive, in company with a woman 
called “ Millie,’ to Akron, eighteen miles 
distant, where they remained until the after- 
noon of the succeeding day, the woman and 
the defendant occupying the same room. It 
was claimed that the transaction had no bear- 
ing upon the issues of the case, and that the 
evidence tended only to degrade the defend- 
ant and prejudice him in the eyes of the 
jury. On this point, which is really an im- 
portant one, the remarks of the court should 
be read in full: ‘ Much has already been 
written upon this subject, but we do not now 
deem it necessary to enter upon an elaborate 
consideration of the authorities. The ques- 
tion, to some extent, has been recently con- 
sidered by us in the cases of People v. Harris, 
136 N. Y. 423; People v. Strait, 148 N. Y. 
566; and People v. Scott, 153 N. Y. 40. It 
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may be that a man may privately consort 
with such a woman without the loss of affec- 
tion for his wife, but in this case it will be 
remembered the transaction commenced in 
a village where the defendant and his wife 
resided and were well acquainted, and was 
continued at a hotel where they both were 
well known, openly and notoriously, and 
under such circumstances that it could hardly 
fail to come to the attention of his wife and 
neighbors, thus exposing his conduct and in- 
fidelity. We are inclined to the view that 
the jury might have fairly and reasonably 
inferred from the transaction that the rela- 
tions between the defendant and his wife were 
not agreeable, and that there was upon his 
part a lack of affection and respect for her, 
and that the evidence consequently was 
admissible.” 


The cases in which the courts have recog- 
nized the theory of moral degeneracy to the 
extent of rendering the subject irresponsible 
for otherwise criminal acts, are somewhat 
rare in this country; therefore, a recent in- 
stance in Michigan will prove of interest to 
the legal profession, as well as to medical 
practitioners and experts generally. Mrs. 
Eliza Rheiner, wife of Theodore Rheiner, of 
Detroit, not long ago killed her two children 
and attempted to kill a third and herself. 
Two insanity experts, Dr. David Inglis and 
Dr. Charles W. Hitchcock, of Detroit, were 
appointed to examine the unfortunate woman 
and submit their reports to Prosecuting At- 
torney Frazer. Examinations were made in- 
dependently by the experts, and both agreed 
in the main, holding that the woman was a 
degenerate and irresponsible for her acts. 
The most noteworthy feature of the report 
of Dr. Inglis, which is the more exhaustive 
of the two, is the fact that while fully affirm- 
ing the woman’s sanity and holding to the 
belief that she was fully aware at the time of 
the moral quality of her act, the expert also 
believed that, owing to her inherent nervous 
defects she more easily succumbed to the im- 
pulse to a desperate deed, which was the final 
result of a wretched life. When questioned, 
Mrs. Rheiner fully confessed to the deed. 
Dr. Inglis, in his report, stated that he was 








unable to discover any evidence of her being 
insane at the time of the examination, or ever 
having been afflcted with insanity, using the 
She had 
not been subject to hallucinations, illusions 


term in its ordinary acceptance. 


or delusions; she had no delusional insanity, 
mania, melancholia or paranoia; she showed 
no evidence of dementia, general paresis or 
mental imbecility; in short, her condition 
could not be identified with any recognized 
variety of insanity. “ Her act,” says Dr. 
Inglis, ““ was the act of a sane woman ren- 
dered hopeless by many years of domestic 
unhappiness. She killed her children for 
the love of them. While I thus fully affirm 
her sanity, I wish with equal clearness to 
affirm my judgment that Mrs. Rheiner is a 
degenerate, and, as such, was irresponsible. 
She comes of a family of brothers and sisters, 
seven of whom either had epilepsy or hydro- 
cephalus. She herself had epilepsy for the 
first five vears of her life, and there is ground 
for suspecting that she has had nocturnal epi- 
lepsy ever since. She has had other nervous 
She has suffered for years with 
All these facts 
prove that Mrs. Rheiner possessed a nervous 
system which was less able to resist abnormal 
impulses than the average individual, * * * 
In thus regarding Mrs. Rheiner as irrespon- 
sible, on the ground of degeneracy, I clearly 
recognize that the same plea can be entered 
for a very large percentage of criminals. I 
am not attempting to shield criminals from 
justice. I simply affirm that justice requires 
that full recognition should be given to that 


disorders. 


severe neuralgic pains. 


mental defect which makes the degenerate 
a weakling in his moral conduct. Such was 
In accordance with the re- 
ports of the insanity experts, Mrs. Rheiner 
has been sentenced to confinement in the 
State asylum for the criminal insane, at 
Tonia, where she will remain for life, or until 
such time as she is possessed of her full men- 
tal powers. The noteworthy feature of this 
case is the fact that the accused escaped trial, 


” 


Mrs. Rheiner. 


not on the ground that she was insane, and, 
therefore, irresponsible at the time of the 
commission of the crimes, but for the reason 
that she was a moral degenerate, and there- 
fore “less able to resist abnormal impulses 
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than the average individual.” Without criti- 
cising the procedure in this particular case, 
an important feature of which was lack of 
motive for the crime, it is proper, perhaps, 
to express the hope that the Michigan prece- 
dent will not be generally followed. As Dr. 
Inglis clearly foresees, to do so would be to 
shield those now generally held to be re- 
sponsible, for it is perfectly true that a simi- 
lar plea could be entered for a very large 
percentage of criminals. 


By its recent decision in the case of Rice 
v. Reuben Wood’s Sons’ Co., the New York 
Court of Appeals lays down the important 
proposition that minors purchase 
property on the installment plan, use it 
after partial payment, and then return the 
property, they are not entitled to recover the 
money paid if it can be shown that the use of 
the property and its deterioration in value 
together amount to more than the sum paid 
in, and the seller can apply such moneys 
paid in to the use of and damage to the 
property. 
attention, being a test case, upon which many 
others depend, and ‘all bicycle dealers are 
especially interested in it. The fxcts appear 
to be that in May, 1896, Mary Rice, then 
under the age of twenty-one years, purchased 
of William Allen Butler, of Syracuse, who 
was doing business under the name of Reu- 
ben Wood’s Sons’ Company, a bicycle on 
the installment plan. She paid $15 in cash 
and agreed to pay $1.25 a week until paid for. 


where 


The case has attracted general 
a 


In September she returned the bicycle and 
demanded the entire amount paid on it, 
which was $26.25. This was refused, and by 
her guardian ad litem, Edward Devine, suit 
was brought in the Syracuse Municipal 
Court to recover. Thomas Woods appeared 
for the defendant. Mr. Woods contended 
that the plaintiff, being an infant, and having 
procured the property and used the same, 
was bound to respond to the defendant for 
the use of the property by an application of 
the moneys paid on the contract, where 
either the rental value or the deterioration 
was more than the amount of money paid in 
on the contract, and that she was unable to 


recover what was paid. On this proposition 





a a = 


the case was won in Municipal Court and a 
decision was rendered by Judge William G. 
Cady in favor of the defendant. An appeal 
was then taken to County Court by the plain- 
tiff, where the case was again gone over at 
length. Judge William M. Ross affirmed 
the decision of Judge Cady and wrote an 
exhaustive opinion on the issue involved. 
Appeal was then taken to the Appellate Di- 
vision, where the decision was in favor of the 
plaintiff, it being held that she being an in- 
fant, could not enter into contract for the 
purchase of the bicycle, that the contract was 
void, and that the money accepted should bé 
returned. On this theory the court was 
divided, three justices holding for the plain- 
tiff and two for the defendant. ‘Attorney 
Woods then made application to the Appel- 
late Division for leave to go to the Court of 
Appeals, on the ground that questions of 
law were involved which should be passed 
upon by the highest court. The application 
was granted and Mr. Woods certified the 
questions to the Court of Appeals. The 
Court of Appeals has reversed the judgment 
of the Appellate Division and affirmed the 
decision of Judge Ross, which was for the 
defendant. 

Four questions were submitted to the 
Court of Appeals. They were as follows: 


1. Is the contract of purchase in the above 
entitled action, so far as the moneys paid 
upon said contract are concerned, an exe- 
cuted contract, and is the plaintiff unable to 
rescind said contract and recover any 
moneys paid thereon by reason of said con- 
tract being an executed one so far as the 
moneys actually paid are concerned? 

2. Is the plaintiff, being an infant, and 
having paid money on her contract and en- 
joyed the benefits thereof, bound to respond 
to the defendant for the deterioration in the 
value of the property caused by her use of 
the same, and where the deterioration is 
more in value than the moneys paid in, un- 
able to recover the consideration paid? 

3. Is the plaintiff, being an infant, and hav- 
ing received the property and used the same, 
bound to respond to the defendant for the 
use of said property by an application of the 
moneys paid in upon the contract, and where 
the rental value is more than the moneys 
paid in, unable to recover the moneys paid 
in upon such contract? 
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4. Is the plaintiff in this action, having 
received the wheel in question into her pos- 
session and used it and deteriorated it in 
value, obliged to apply the moneys paid in 
upon the contract of purchase towards either 
the use or the deterioration, and if she is un- 
willing to make such application, does the 
law make such application for her? 


The Court of Appeals answered the sec- 
ond, third and fourth questions affirmatively, 
but did not answer the first question. 


A curious case in the law of accident in- 
surance is mentioned by the New York Sun 
as having recently been decided in that city 
by Judge Wheeler, of Vermont, sitting in 
the United States Circuit Court. The de- 
ceased was insured against “bodily injury 
sustained through external, violent and acci- 
dental means.” ‘His death was caused by 
hard, pointed masses of food which perfor- 
ated the intestines. Judge Wheeler holds 
that this was an accidental injury within the 
meaning of the policy. The food, he says, 
was merely placed where it accidentally 
caused the injury. “ If an accident, that per- 
sons of ordinary strength would stand should 
kill a weak person, or a person of ordinary 
strength at a weak place, the accident, and 
not the weakness, should be said to have 
killed.”” In Illinois it has been held that tak- 
ing poison by mistake is to be deemed an 
accident, under a similar insurance clause. 





Rotes of Gases. 





Confession. — In Commonwealth v. Cressinger, 
decided in the Supreme Court of Pennsylvania in 
October, 1898 (44 Atl. R. 433), it was held that a 
confession, though obtained by a trick —a knife 
being produced, and defendant led to believe it 
was his, whereupon he stated where he ha‘ hidden 
his, and told the story of the murder — is admissi- 
ble, there being nothing to indicate that, through 
fear or hope, a false confession was made. The 
court said in part: 


The evidence of the confession made to Grim 
was properly admitted. The fact that it was ob- 
tained by a trick is no objection to its compe- 
tency, unless the circumstances are such as to 
suggest an inference that, through fear or hope, 
a false confession may be made. There were no 
such circumstances in the present case, nor any- 
thing which required the judge to dwell particu- 





larly upon them in his charge. A_ knife was 
produced and the prisoner led to believe that it 
was his. Under this supposition he told where he 
had hidden his, and-then told the story of the 
murder. The object of evidence is to get at the 
truth, and a trick which has no tendency to pro- 
duce a confession, except one in accordance with 
the truth, is always admissible. Society and the 
criminal are at war, and capture by surprise or 
ambush or masked battery is as permissible in 
one case as in the other. (Com. v. Goodwin, 186 
Pa. St. 218, 40 Atl. 412; McClain v. Com., 110 Pa. 
St. 263, 260, 1 Atl. 45.) 

Undisclosed Agency — Liability of Principal — 
Election. — In Steele-Smith Grocery Co. v. Pott- 
hast, decided by the Supreme Court of Iowa in 
October, 1899, it was held that if, after an action 
for goods sold and delivered has been commenced 
against an undisclosed agent, the fact of agency is 
discovered, the commencement of the action does 
not constitute an election to charge the agent, so 
as to preclude an action against the principal. The 
court said in part: 

But it is urged that recovery cannot be had in 
this case because the principal has not been 
shown to have been unknown. The defendant and 
his son testified neither had ever mentioned the 
ownership of the property, and that the son had 
managed the business in his own name. The 
goods were sold to him as proprietor by the plain- 
tiff, and it was admitted that the attorneys of the 
latter knew nothing of the ownership by the 
defendant prior to the time he gave his answers as 
garnishee. All this time he was a resident of 
another State. We think these circumstances 
sufficient to warrant the conclusion that the 
agency of W. H. Potthast was unknown at the 
time the goods were purchased, and that defend- 
ant was the real owner of the stock had not been 
disclosed. That recovery may be had from an 
undisclosed principal for goods sold to an agent 
acting within the scope of his authority is well 
settled. (Thurston v. Mauro, 1 G. Greene, 231: 
Davison v. Coke Co., 24 Iowa, 419; Young v. In- 
surance Co., 45 Iowa, 377; Hubbard v. Tenbrook 
[Pa. Sup.], 16 Atl. 817; 1 Am. & Eng. Enc. Law, 
139.) But an action had already been begun 
against the agent for the price of the goods, and 
it is said that the plaintiff, having elected to charge 
the agent, cannot maintain this action against the 
principal. The cases are not in entire harmony 
on this proposition. In Beymer v. Bonsall (79 
Pa. St. 298) it was held that in such a case the 
principal would not be discharged, short of satis- 
faction. In Kingsley v. Davis (104 Mass. 178) an 


action prosecuted to judgment against the agent 
was held a bar to an action against the principal. 
In Ferry v. Moore (18 Ill. App. 135) it was ad- 
judged that instituting a suit against the agent 
after the discovery of the principal was not con- 


























THE ALBANY LAW JOURNAL. 341 








clusive evidence of an election to charge the 
agent only. (See Raymond v. Proprietors, etc., 2 
Metc. [Mass.] 326; Maple v. Railroad Co., 40 
Ohio St. 313; Priestly v. Fernie, 3 Hurl. & C. 
977-) As found, the plaintiff was ignorant of the 
fact that the defendant was principal and W. H. 
Potthast acting as agent until long after suit had 
been brought against the latter. Knowledge of 
the right to recover from the principal is essen- 
tial, before suit against the agent may be regarded 
as an election to look to the latter alone for pay- 
ment. Without knowing who the principal was, 
or the fact of agency, an intelligent election was 
impossible. To constitute an election there must 
be something to indicate an intention, with full 
knowledge of the facts, to give sole credit to the 
agent and to abandon all claim against the prin- 
cipal. (Whart. Ag., sec. 472.) Nothing was done 
by the plaintiff, after ascertaining that defendant 
was principal, tending to show an inteution to 
look to the agent for compensation. 





A PSYCHOLOGICAL STUDY OF JURORS.* 


By T. D. Crotuers, M. D., Hartford, Conn. 


HE uncertainty of jurors, and the capricious, 
T whimsical character of their verdicts, are ac- 
cepted as inevitable, and explained as part of the 
natural weakness of the mind. It is assumed that, 
if the facts are clearly presented, a jury will give 
a common-sense verdict, which will approximate 
the truth and human justice. When they fail, it is 
due to the confusion of testimony, the misrepre- 
sentation of counsel, and the general perversion of 
facts. Many thoughtful men consider the judg- 
ment of twelve men, who are disinterested, su- 
perior and on general matters of'dispute of far 
more reliable character than the judgment of one 
trained man. Yet, literally, the verdicts of twelve 
men, based on the same set of facts, differ widely, 
and can never be anticipated; and, whether wise 
or unwise, are clearly due to other influences than 
the commonly supposed conflict of facts and mo- 
tives of truth and justice. 

While it would be difficult to doubt the motive 
and intent of the average juror to be just and fair 
in his conclusions, it would seem that certain con- 
ditions and surroundings make it impossible in 
most cases either to understand the case in ques- 
tion, or the principles of equity involved. The 
theoretical and ideal jury to whom are daily re- 
ferred questions of life and death, and often 
momentous interests concerning families and in- 
dividuals, is never seen in real life. The delusions 
of the court-room, that the twelve men set apart 
for this duty are endowed with a large and suffi- 
cient mental capacity for the discernment of jus- 
tice, is far from being true in reality. 





* Read before the Medico-Legal Society. 








From a medical and scientific point of view, the 
average twelve men who are appealed to by the 
counsel and judge to determine wisely the issue of 
a case are usually incompetent naturally, and are 
generally placed in the worst possible conditions 
and surroundings to exercise even average com- 
mon sense in any disputed case. 

In a recent noted trial, out of a panel of one 
hundred jurors, twelve men were finally selected 
after a long, searching inquiry. Five of them were 
farmers, who worked hard every day in the open 
air, men who were unaccustomed to think or rea- 
son, except in a narrow way along their surround- 
ings and line of work. These men all swore that 
they had not read any details of the case, although 
it occupied a large share of public attention, and 
had been discussed freely in all the papers. They 
were muscle workers, with but little mental exer- 
cise, living on coarse, healthy food, and sleeping 
from early evening to early morning. Of the rest 
of the jury, one was a blacksmith and two were 
mechanics, all steady workers; one was a horse 
trader, one a groceryman, one a retired farmer 
and trader, and the last man was an ex-railroad 
man who had no business. Every one of this 
jury was accustomed to be in the open air, and 
had not read details of the case, although he had 
heard it talked over. Not one of these men 
would have been chosen to take charge of any 
trust, or to decide on any matter outside of his 
every-day life — simply because, on general prin- 
ciples and from common-sense observation, he 
would have been clearly incompetent. 

For ten days this jury was confined from five to 
six hours a day, listening to the testimony of the 
mental capacity and motives of the maker of a will 
that was disputed. Of course they disagreed; and 
had they reached a unanimous verdict, its wisdom 
and justice would have been a matter of accident. 

In a celebrated case tried in an interior town in 
New York, a most complicated chain of circum- 
stantial evidence, involving the questions of con- 
cealed motives of unusual acts and conduct, of 
blood-stains, of the accuracy of chemical and 
microscopical work, of different opinions of com- 
petent men, was submitted to a jury of the follow- 
ing persons: one carpenter, one wagon-maker, 
three coopers, two farmers, one groceryman, one 
contractor, and three nurserymen. These men all 
testified that they had not formed an opinion on 
the case, although it had been town talk for 
months. Not one of them could naturally have 
given an intelligent opinion on any of the issues 
of the case, even if they had been presented in the 
most impartial, simple manner by the judge. If 
two opposite views should be urged by opposing 
counsel, in an adroit, partisan manner, the most 
uncertain mental confusion would be inevitable. 

This particular jury was not only incompetent 
naturally and by want of training to discriminate 
facts which were unfamiliar, but its members were 
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unaccustomed to consider any range of facts com- 
pared with others to determine which were true. 

In a third celebrated case, a jury composed of 
four fishermen, two shipbuilders, two stonecutters, 
one clerk, two merchants, and two persons of no 
business, was asked to decide on the facts of one 
of the most mysterious cases of poisoning. A 
number of expert witnesses and shrewd lawyers 
extended this case two weeks, and gathered a 
mass of statements which only the most astute 
judge could have disentangled. These jurymen 
were not only bewildered, but were mentally pal- 
sied by the appeals of counsel. 

The methods of selecting jurors are thus liter- 
ally open doors for the defeat of the very purposes 
of justice. The ostensible purpose in the selection 
of a jury is to secure men of honesty, intelligence 
and courage; to reach unbiased conclusions in 
accord with the facts. In reality the practice is to 
gather men who can be influenced by the counsel 
—men possessing some defect and weakness 
which can be taken advantage of by one side or 
the other. The issue of the case will depend on 
the influences which can be brought to bear on the 
jury. Usually, jurors are rejected when they 
swear that they have formed an opinion; but when 
they assert ‘that such opinions are subject to 
charige from evidence and are not fixed, they are 
accepted. The real qualifications would seem to 
be availability, credulity, ignorance and possibility 
of personal influence by persuasion, flattery and 
appeals to some personal bias that may be known. 
Each counsel is interested in selecteing twelve 
men he can influence to his view of the case, or, 
in the court language, “ men he can handle read- 
ily.” It is unfortunately true that jury duty is 
evaded by the best men, and to a large extent the 
men who are willing to serve in this capacity are 
more or less incompetent. In the cities, idle men 
and professional jurors are always available. In 
country towns, farmers, mechanics and others find 
the jury duty a recreation, and a not unpleasant 
change from the monotony of their life. While 
these men are superior to the city jurors in hon- 
esty, they are less able or accustomed to the con- 
finement of rooms and the emotional appeals of 
partisans. 

It is evident to any general observation that the 
average jury is unable to pass judgment on, or 
even to comprehend in any adequate way, many 
of the questions submitted to it — such as motives 
and capacity of the mind, the power of control, the 
analysis of conduct, and the conditions and influ- 
ences which have been dominant in certain acts; 
the application of the law, and the distinctions of 
responsibility and accountability; the distinctions 
of science as to the meaning of certain facts, or 
the recognition and discrimination of facts from 
the mass of statements. To this incapacity are 
added the passionate appeals of opposing counsel, 
who draw the most opposite conclusions from the 








same facts. Then the judge charges that if they 
shall find such and such conditions to be true, they 
shall bring in such and such a verdict; and if such 
and such conditions are not true another verdict 
must be given. This brings them into a state of 
the most bewildering mental confusion, from 
which only the trained judge could extricate him- 
self. The wonder is that they are able to reach 
any verdict that even approximates the levels of 
human justice. 

These facts are recognized by all observing 
men, and have been the subject of serious dis- 
cussion for a long time. It has not occurred to 
any one to consider the conditions and surround- 
ings of the jury who are to decide the great ques- 
tions of life and death so often submitted to them. 
Practically and literally twelve men of uncertain 
intelligence, and of doubtful capacity and training 
essential to determine the disputed questions, are 
placed in the most adverse hygienic conditions for 
healthy brain and functional activity. Supposing 
these men to have fair average intelligence with 
honesty of purpose, they are placed always in a 
close, badly ventilated court-room, and are 
obliged to sit in one place for five or six hours a 
day. In cases of capital crime they are housed at 
some hotel at night, and have changed diet, 
changed sleeping-rooms, imperfect exercise, con- 
tinuous mental strain, and this may be continued 
for a week, ten days, or even longer. Intelligent 
and sound brain reasoning would be impossible 
under these conditions. Even judges, trained to 
examine and reason from facts along legal lines, 
display weakness and confusion of mind at the 
close of a long trial on many occasions. 

The practical observation of any jury in some 
important trial will show after the first day a list- 
less abstraction that slowly deepens into a verit- 
able mental confusion. At times some one of the 
jury will appear impressed, but soon settles back 
into a prolonged, steady, vacant stare at the coun- 
sel and witness. As the case goes on the faces of 
the jurors become pale or increase in redness; 
their eyes their intelligence and become 
vacant or watery. Some _ show restlessness in 
their frequent changing positions of body; others 
become somnolent and inclined to stolidity; others 
are constrained, and seem to be struggling to keep 
up some degree of dignity, and imitate the judge 
in severity of manner. When the counsel flatters 
them they start up anew and assume the appear- 
ance of more dignity and wisdom. Every lawyer 
has many curious stories of the schemes and de- 
vices to capture juries and jurors. Many of these 


lose 


turn on the debility and confusion of mind which 
come from changed surroundings and functional 
disorders resulting from confinement and mental 
exhaustion. 

After the second day all connected ideas of the 
case become confused; only here and there some 
fact impresses itself, or some witticism or story 
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that is strange or grotesque, or some conflict of 
lawyers, or reprimand of the judges. All the rest 
is vague and uncertain. The surprise on the faces 
of the jury, as the judge and lawyers repeat the 
testimony of the witnesses, shows that it is new, 
and that they did not hear it at the time- it was 
given. The pleas of opposing counsel often create 
equal surprise in the faces of the jury. If the jury 
were to render a verdict after one side had closed, 
it would be for that side. The same conviction is 
noted at the close of the arguments of the oppo- 
site side. The judge’s charge often dispels this 
conviction for the last speaker, and throws them 
back into more helpless, confused states. They 
are told to decide between this and that statement, 
and if they think this is true, they must find so and 
so; if that is true, the verdict must be so and so. 
In reality they have no very clear conceptions of 
any of the facts the judge has called to their atten- 
tion. They go to the jury-room in a dazed men- 
tal sense, or possessed with some particular idea 
that has become fastened in the mind; some idea 
that has no logical support or sequence in the 
testimony which has been offered. 

The following study of a case that was recently 
tried indicates conditions that are present far more 
frequently than would be supposed: 

The case was murder, in which an _ intricate 
chain of circumstantial evidence pointed to one of 
three men as guilty. The jury was composed of 
five farmers, four mechanics, and three merchants. 
Nine of them were active muscle workers, living 
in the open air most of the time, and three were 
actively engaged indoors. The trial lasted eleven 
days. The jury were boarded at a hotel, and had 
no exercise except walking to and from the hotel 
to the court-room three times a day. Four of the 
jury complained of dull headache. On the fourth 
day, five of the jury had attacks of indigestion, 
with pain and nausea. One had chills on the 
night of the same day, and was given quinine 
freely. Two men had attacks of what was called 
rheumatism, consisting of pain and stiffness of the 
muscles, and a physician was called. Eight suf- 
fered from insomnia and constipation after the 
fifth night. All suffered from bad feeling and 
dizziness while in the court-room in the after- 
noons. Four had coughs and colds, for which 
rock candy and rye whiskey were freely used. 
Several experienced extreme drowsiness in the 
court-room. The arguments of counsel and the 
judge’s charge occupied a day and a half. After 
the verdict and the discharge of the jury, four of 
them were confined to bed for several days. Here 
were twelve men, suffering from functional dis- 
turbances due to bad air, changed surroundings, 
and auto-imtoxications, called to decide the issues 
of life and death. 

In a case of murder and incendarism in which 
the verdict of the jury was criticised severely, the 





following were the facts: The jury was composed 
of farmers, miners, tradesmen and mechanics. 
Four of them were sufferers from cough and in- 
fluenza; six complained of loss of appetite and 
headache; one suffered from malaria, so called; 
and one from a return of an old rheumatic attack. 
The trial lasted eight days, and most of the time 
the jurymen were practically sick— made so by 
the surroundings and changed conditions of liv- 
ing. The diet of hotels, consisting of rich meats 
and desserts in great variety, is usually different 
from the food of the average juryman, particu- 
larly of the working class. The result is always 
Oover-eating and under-exercise. This alone would 
quickly break up or disorder the mental activities. 
In addition to this, the confinement in the bad air 
of the court-rooms brings new sources of poison- 
ing, particularly deficient oxidation, which of it- 
self is sufficient to derange the normal brain 
functions. The crowded rooms at hotels are either 
overheated and badly ventilated, or cold and noisy. 
The time for retiring and rising varies, and the 
usual habits of the juryman are changed in every 
respect. His accustomed food, sleep and exercise, 
and his manner of thinking and the subject of his 
thoughts, all are broken up. He is asked to fol- 
low an intricate chain of reasoning, and discrim- 
inate the errors, and told that this is true and that 
is true, and that the law should lead him to some 
other point. He is flattered, and his pride is 
roused to do the best he can. He grows more 
incapacitated daily as the evidence accumulates, 
and his system becomes deranged. Then, in de- 
spair, he will suddenly form some conclusion, 
guided by a fancy for some attorney or some re- 
mark by the judge. Perhaps a stubborn member 
of the jury has formed a conviction on the first 
day of the trial, and all the rest of the time is 
passed unconscious of evidence, pro or con, and 
in the jury-room his very stubbornness wins. 

In a noted murder trial at Portland, Me., it was 
evident that the jury had been impressed favor- 
ably to the prisoner. The prosecuting attorney 
suggested to the sheriff that he invite the jury to 
church Sunday evening to hear a noted preacher. 
The topic of the clergyman was “ God’s Hatred 
of Sin, and Divine Judgment.” The attorney 
knew the topic and the intense dogmatism of the 
preacher, and calculated its effect on the jury. A 
verdict for conviction followed, due almost en- 
tirely to the sermon. 

The personal characteristics of the jury are often 
the only doors through which they can be influ- 
enced. Religious, political and social or personal 
prejudices are often considered by counsel in the 
presentation of the evidence. In reality, the aver- 
age juryman becomes more incapacitated to rise 
above his prejudices, or to reason impartially, 
every day he is confined to the court-room. At 
the end of a long trial he is utterly unable to form 
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any new views, and nothing remains but his old 
prejudices, and these are often more fixed than 
ever. 

The following record of a juryman’s experience 
was made by a carpenter of more than average 
intelligence. He put down each night his impres- 
sions: The first day he was impressed with the 
magnitude of the case and the sadness of the pris- 
oner. He did not sleep the first night, for the 
reason that four men occupied one room. The air 
was bad, and two men snored loudly. The second 
day he tried to remember all that the witnesses 
said, and its bearing on the case, and at night was 
very weary and went to bed early, but was wak- 
ened and disturbed by the other jurors. The third 
day his head ached, and he could with difficulty 
follow the testimony. His appetite was poor and 
he was drowsy. The fourth day he was aston- 
ished to hear opposing evidence; statements which 
had been made by apparently honest men were 
affirmed to be false. He was shocked, and his 
first impressions and personal interest were dis- 
turbed. His head ached, and he felt weak and 
nervous; his appetite and sleep were broken. The 
fifth day he gave up all efforts to follow the testi- 
mony, or to understand what was said. He felt 
stupid and excessively tired. The other jurors 
began to complain of the food and sleeping- 
rooms, and had several quarrels with each other 
on religious and political matters. Foolish stories 
were told, and card-playing and personal boasting 
filled up the evenings. They all manifested dis- 
gust at the trial, and longed for the end, and 
declared they would never be caught in a similar 
case. On the sixth day the case was closed. The 
arguments of attorneys and the judge’s charge 
seemed very dull and wearisome. He felt sick, 
looked forward to a release, and his interest in the 
case died out. He could not understand why so 
much was said that was contradictory, and why 
the judge should not tell them the real facts of the 
case. In the jury-room no discussion took place; 
each one voted “ guilty” or “not guilty;” and 
when they found the majority was “ guilty,” most 
of them followed the majority. Two of the mi- 
nority became angry, and refused to vote for over 
a day, except in favor of the prisoner. They gave 
no reasons for their belief, only saying that they 
were right and the rest of the jury were wrong. 
Finally, one of these men was accused of having 
some personal object in voting for the prisoner, 
and after a short altercation he changed, and the 
other man followed him, and the verdict of 
“ guilty” was agreed upon. 

In my experience as an expert witness I have 
frequently noted the changes of feelings in a 
moderate drinking juror. If the prisoner is an 
inebriate, and the crime associated with excessive 
use of alcohol, the first two days of the trial all 
moderate drinking jurymen manifest strong feel- 
ing for the prisoner. Later, when they become 
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tired, dull and debilitated by the surroundings, all 
this feeling changes to severity and desire to pun- 
ish, no matter what the evidence may be. All 
natural sentiments of sympathy and kindness are 
replaced by the coarser, lower motives, as the 
brain becomes disordered and weakened. If any 
of the jury have had a similar weakness or com- 
mitted crime while drinking, they usually urge 
most severe punishment, and especially after they 
lose their mental vigor in the bad air of the court- 
room. In some cases the opposite prevails, and 
jurors are strangely stubborn in their unreasoning 
convictions for the prisoner. This is naturally the 
outcome of placing untrained men in positions 
which they cannot fill, and requiring of them 
clear judgment under circumstances in which it is 
almost impossible to act normally. 


THE ENGLISH COPYRIGHT DECISION. 


MI\HE now famous case of Walter v. Lane, re- 
\ cently decided by the English Court of Ap- 
peal, went to that court on appeal from a decision 
of North, J., who had held that under the Copy- 
right Act of 1842 there is copyright in a newspaper 
report of a public speech in which the speaker had 
not done anything to secure copyright for himself. 
Lindley, master of the rolls, read the judgment of 
the court, the essential part of which was as fol- 
lows, according to the Solicitors’ Journal: 

The articles copied were reports of speeches 
made by Lord Rosebery on various occasions, the 
reporter being a Mr. Brain. He tells us that he 
was one of the staff of the Times, and that he was 
employed to make the reports of the speeches, and 
then he says: “In the course of their duty the re- 
porters of the Times have to exercise their judg- 
ment and skill so as to represent in a form fit for 
publication the features of the meetings and the 
material parts of and the sense of the speeches 
made at them. This involves considerable skill 
and labor. Notes of the proceedings and speeches 
are taken in shorthand, which are afterwards care- 
fully corrected and revised, and written out and 
punctuated fit for publication.” This was the 
course of procedure in the case of the reports 
which the defendant has copied. Now the case 
turns on the true construction of the Copyright 
Act, 1842. That act defines “copyright” and 
“book”’ (by section 2), and confers copyright on 
every “author” of a book and his assigns (by sec- 
tion 3). Periodical publications are dealt with in 
section 18. The act contains no definition of 
“author,” but it confers copyright on the authors 
of books first published in this country. There 
can be no copyright in what is not published in a 
book; but it does not follow that the first person 
who publishes a book acquires a copyright in it. 
The meaning of the word “ author” as used in the 
act must be gathered from its own language and 
the decisions upon it. The word occurs constantly 
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throughout the act, but nowhere is it used in the 
sense of a mere reporter or publisher of another 
man’s verbal utterances. It is plain that a person 
who is not the author of a work may nevertheless 
be the proprietor of the copyright in it; for exam- 
ple, in the ordinary case of an assignment of copy- 
right. The author is one person, the proprietor of 
the copyright another. The expression of 
“ proprietor of copyright ” constantly occurs in the 
act. Sometimes the expression clearly includes 
author; sometimes it as clearly does not, but means 
his assigns. Section 18 of the act refers to copy- 
right in what is printed in newspapers and period- 
ical publications. Unless otherwise agreed, the 
copyright in such matter belongs to the author. 
But the publisher or proprietor of the newspaper 
can himself obtain the copyright in any article 
published in the newspaper, etc., if he employs 
some one to “ compose” what is published on the 
terms that the copyright shall belong to the pub- 
lisher or proprietor. The word ‘“ compose” here 
cannot mean copy or write from dictation; it obvi- 
ously means compose in the sense of being the 
author of the matter published. This is made per- 
fectly clear by the language of the provisoes, which 
prevent the publisher or proprietor of the news- 
paper, etc., from publishing the article in a 
separate form without the consent of the “ au- 
thor;”’ and which entitle the author to publish it 
himself in a separate form. The “ author”’ here is 
the person employed to “ compose” the article. 
studied the more 


is 


The more closely the act is 
clearly it appears that, in order that the first pub- 
lisher of any composition may acquire the copy- 
right in it, he must be the “author” of what he 
publishes, or he must derive his right to publish 
from the author by being the owner of the manu- 


script, or in some other way. It was contended —- 
and North, J., took the view — that, although the 
reporter had no copyright in the speech, he was 
entitled to copyright in his report of it. But we 
cannot follow this. The report and the speech 
reported are, no doubt, different things, but the 
printer or publisher of the report is not the “ au- 
thor” of the speech reported, which is the 
only thing which gives any value or interest to the 
report. The printer or reporter of a speech is not 
the “author” of the reported speech in any intel- 
ligible sense of the word “author.” To hold that 
every reporter of a speech has a copyright in his 
own report would be to stretch the Copyright Act 
to an extent which its language will not bear, and 
which the legislature obviously never contem- 
plated. The act was passed to protect authors, not 
reporters. Moreover, although it may be that re- 
porters and their employers ought to be protected 
from the unauthorized appropriation of their labors 
by others, it by no means follows that parliament 
would place reporters and their employers on the 
same footing as authors. It is only by treating re- 
porters as authors of what they report, which they 





clearly are not, that they can be brought within 
the existing Copyright Act. Although we have no 
sympathy with the defendant, we are quite unable 
to decide in favor of the plaintiffs. Plausible as 
are the arguments addressed to the court on their 
behalf, those arguments are all based on the unten- 
able doctrine that, for the purpose of copyright, 
reporters are authors. The analogy of directories, 
road books, maps, etc., is, in our opinion, wholly 
misleading. There, each man who himself makes 
a directory, etc., and publishes it, is the author of 
what he publishes. The reporter of a speech is 
not. The distinction is all-important, but it is only 
by wholly ignoring it that the decisions on direc- 
tories, etc., can be invoked by the plaintiffs. If 
the reporter of a speech gives the substance of it 
in his own language; if, although the ideas are not 
his, his expression of them is his own and not the 
speaker's, with immaterial differences, the reported 
speech would be an original composition, of which 
the reporter would be the author, and he would be 
entitled to copyright in his own production. This 
is the ground on which copyright in law reports is 
based. They are by no means mere transcripts of 
judgments delivered in court. But we have not to 
deal with speeches recast by the reporter. He has 
reproduced to the best of his ability not only the 
ideas expressed by the speaker, but the larguage 
in which the speaker expressed those ideas. In 
other words, we are dealing with the most accurate 
report of the speaker’s words which the reporter 
could make. No doubt it requires considerable 
education and ability to make a good report of any 
speech. But an accurate report is not an original 
composition, nor is the reporter of a speech the 
author of what he reports. The appeal must be 
allowed and the action dismissed, with costs here 
and below. 

The Law Times, commenting upon the decision, 
says: 

“As we have premised, the legislature has a 
two-fold task to accomplish in framing a new 
Copyright Act. Firstly, it has generally to re- 
model the existing statute, as the arguments in 
even the special case of Walter v. Lane have 
shown. The preamble, announcing that the act 
was framed ‘to afford greater encouragement to 
the production of literary works of lasting benefit 
to the world,’ has long since been ‘ blown upon.’ 
As the court has pointed out, ‘author’ is not de- 
fined. On this it is worth noting that Lindley, 
M. R., not expressly in his judgment, but obiter 
during the hearing, drew attention to the signifi- 
cant words ‘its author’ in the much discussed 
third section of the act. It seems requisite that 
the second section should include such a definition 
of the term as, by some fair ingenuity of phrase, 
would denote that quality of originality and inde- 
pendent labor which is really what deserves pro- 
tection, and has successfully sought it in one form 
or another in every State of Europe. The defi- 
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nition, it is true, will be hard to find, for it is clear 
that the compiler of a directory is to be allowed 
within that pale of the ‘composers’ to be pro- 
tected, outside which the accurate but mere tran- 
scriber of an oral speech has now been put. It 
may be that the shortest way will be that of classi- 
fication. A table of ‘composers’ variously enti- 
tled to be called ‘authors’ would seem at first 
sight invidious and inadequate; but reflection 
shows that the variations are neither very many 
nor likely to multiply, and the task appears to be 
necessary. It is clear that, to borrow the useful 
jesting of Mr. Birrell, Q. C. (who, with his spe- 
cialist ‘junior,’ Mr. Scrutton, so ably argued the 
case for the successful appellanrsy, Miss Milton 
could not now, by any stretch of the much ex- 
tended act, be held to be the author of the MS. of 
‘ Paradise Lost;’ nor is it reasonable to expect a 
political speaker or even a great preacher to shout 
at the end, ‘ All rights reserved.’ 

“The second and more particular need, which 
this present decision emphasizes, is statutory pro- 
tection for the shorthand journalist. To deny 
sympathy to the defendant, as here, is more than 
natural. It implies the admission that the skilled 
and expensive reporter who stands between the 
author of a valuable address (ex hypothesi as yet 
unwritten) and a wider public willing to pay for 
the report is entitled to better protection than he 
at present enjoys. His liability to the author 
postulates a higher right than is now recognized, 
except by relief at common law, which, as we have 
shown, is here at variance with copyright usages. 
As the law now stands, by old statute and under 
recent case law (subject to further appeal), one 
may paraphrase Macaulay’s famous dictum and 
say, ‘ This is a tax on reporters for the purpose of 
giving a bounty to copyists.’ Or one may quote 
the exact words of Lord Cromwell’s petitioner in 
1537, ‘ That it is a thing unreasonable to permit 
or suffer them (the copyists) to enter into the 
labors of them that had both sore trouble and 
unreasonable charges.’ This sentence gives the 
underlying principle; the particular mode of it 
which wants nice assessment and fair redress is 
quite modern. We are long past the notion of 
Locke that shorthand was most useful ‘ both for 
dispatch in what men write for their own memory 
and concealment of what they would not have lie 
open to every eye.’ The verbatim daily reporter is 
now with us and for us. That it is arguable 
whether excessive shorthand reporting is a boon 
or a bane has nothing to do with the case. The 
point is that, under existing statutes, the more 
accurately the reporter does his work in transcrib- 
ing the humor and phraseology with which a 
speaker utters his matter, the less entitled he is to 
protection for his labor! We are brought back to 
our first proposition, that this important decision 
shows the need, in the matter of copyright pro- 
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tection, of new legislation to meet new circum- 
stances created by fifty years of human ingenuity 
and avidity for knowledge.” 

pobile Ses 


THE TITLE OF A FINDER. 


VERY interesting point, as to the right of a 
servant, as against his master, to keep prop- 
erty which he has found, was discussed before 
Chief Baron Palles at the last March Assizes in 
Belfast, in the case of McDowell v. Ulster Bank. 
The plaintiff was porter in the head office of the 
Ulster Bank at Belfast, and the action was brought 
by him against the bank, to recover £25 in notes, 
which the defendants had got into their posses- 
sion and converted to their own use. The facts 
were as follows: The plaintiff, as porter, was 
sweeping out the bank after four o’clock, subse- 
quent to the time at which the bank was open for 
the purposes of exchange, and at the time when 
the public had no admittance to it, when he found 
under one of the tables used by persons signing 
checks, etc., a parcel containing £25 in notes. 
He handed them over to the bank manager, tell- 
ing him how he had found them, and asking him 
to try and find the owner. The owner was not 
found, and the plaintiff claimed the notes as his 
property. In the court below the learned recorder 
of Belfast dismised the civil bill, and against this 
decision there was an appeal before the lord chief 
baron, who upheld the dismiss of the recorder. 

The cases cited in argument were: Bridges v. 
Hawkesworth (21 L. J. Q. B. 75), South Stafford- 
shire Waterworks v. Sharman (1896, 2 Q. B. 44), 
and an old Irish case of Fitzpatrick v. Dunphy 
(1 Ir. C. L. R. 366). 

In the case of Bridges v. Hawkesworth, a per- 
son entering a shop found on the shop floor a 
bundle of notes, which had been accidentally 
dropped there by a stranger. He handed them 
over to the owner of the shop, with a view to his 
finding the true owner. The owner was never 
found, and the owner of the shop refused to give 
up the notes. In an action for the trover and 
conversion of the notes, it was held that, as 
against every one but the true owner, the property 
in the notes belonged to the finder, and not to the 
owner of the shop; notwithstanding that the finder 
had, immediately on picking up the bundle, 
handed it over to the shopkeeper, as he did not 
intend to waive his title, and he had, before he 
demanded the notes back, offered to repay the ex- 
penses of the advertising and to indemnify the 
shopkeeper against any claim. 

In the case of the South Staffordshire Water- 
works v. Sharman, the plaintiffs employed the 
defendant, with other workmen, to clean out a 
pond on their lands. During the operation, sev- 
eral articles of interest were found, and the de- 
fendant, while so employed, found in the mud at 
the bottom of the pond two rings, which he re- 
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fused to give up when demanded by the plaintiffs. 
An action of detinue was accordingly brought to 
recover them. The County Court judge dismissed 
the case, but on an appeal to the Divisional Court 
(Lord Russell of Killowen, C. J., and Wills, J.), 
judgment was entered for the plaintiffs. In giv- 
ing judgment Lord Russell said: “ The principle 
on which this case must be decided, and the dis- 
tinction which must be drawn between this case 
and Bridges v. Hawkesworth, is to be found in 
Pollock & Wright's Essay on Possession in the 
Common Law, p. 41: ‘The possession of land 
carries with it, in general, by our law, possession 
of everything that is attached to or under that 
lard, and, in absence of a better title elsewhere, 
the right to possess it also, and it makes no dif- 
ference that the possessor is not aware of the 
thing’s existence. It is free to any one who re- 
quires a specific intention as part of a de facto 
possession, to treat this as a positive rule of law. 
But it seems preferable to say that the legal pos- 
session rests on a real de facto possession consti- 
tuted by the occupier’s general power and intent 
to exclude an authorized interference.’ The gen- 
eral principle seems to me to be, that where a 
person has possession of a house or land, with a 
manifest intention to exercise control over it, and 
the things that may be upon or in it, then, if some- 
thing is found on that land, whether by an em- 
ploye of the owner or by a stranger, the 
presumption is that the possession of that thing is 
in the owner of the locus in quo.” 

The lord chief baron, in giving judgment in the 
Ulster Bank case, decided in favor of the bank, on 
the ground that the possession of the servant is 
the possession of the master. He said:‘‘ I do not 
decide this case on the ground laid down by Lord 
Russell in Sharman’s case. I decide it on the 
ground of the relation of master and servant, and 
that it was by reason of the existence of that rela- 
tionship and in the performance of the duties of 
that service fhat the plaintiff acquired possession 
of this property. I conceive that it is the duty of 
the porter of the bank, who acts as caretaker, to 
pick up matters of this description, and to hand 
them over to the bank. I hold that the possession 
of the servant of the bank was the possession of 
the bank itself, and that, therefore, the element is 
wanting which would give the title to the servant 
as against the master. He relies as against his 
master on the possession. In this case it was the 
possession of the bank, and the servant held the 
notes as servant. I affirm the dismissal,” + Irish 


Law Times. 
———_._———. 


In a batch of forty-three cases decided by the 
New York Court of Appeals on November 2r, 
there were thirty-four affirmances and only nine 
reversals — which speaks well for the work of the 
Appellate Divisions of the Supreme Court. 





MR. HOBART’S FIRST FEE. 


()** of the neighbors related how the vice- 

president made his first fee as a lawyer. He 
was employed to write the will of a well-known 
manufacturer of Paterson, who was _ wealthy. 
Asked his fee, Mr. Hobart, the legal fledgling, 
replied: ‘‘ One hundred dollars.” It was from this 
that he received a significant hint how to succeed 
as a lawyer. The manufacturer was well pleased 
with his attorney, and, turning to his desk, drew 
out a package of bank checks that had come in 
during the regular course of business. Taking up 
one for $800, he indorsed it and handed it to Mr. 
Hobart. 

“With this start in life,” said the narrator of 
the story, “ Mr. Hobart married the daughter of 
Socrates Tuttle, who has been his helpmeet 
through all the years that have followed. Years 
afterward Mr. Hobart learned that the grand- 
daughter of his first client was about to be mar- 
ried, and that the family had been reduced to 
financial straits. He sent to her his check for $150 
to assist in purchasing her trousseau, and took 
steps to provide other members of the family with 
employment.” — Philadelphia North American. 


>_> —— 


TAXATION OF CORPORATIONS. 
AX important case, with reference to the true 

principles of taxation of corporations, has 
just been decided by the Appellate Division of the 
Supreme Court in the First Department, says the 
Albany Argus. The appellants were The People 
of the State of New York ex rel. Brokaw Brothers, 
an incorporated company, while the respondents 
were the commissioners of taxes and assessments 
in the city of New York. These commissioners 
assessed the property of the relator for the year 
1898 at the sum of $500,000. Thereafter, and while 
the tax books were open, the relator submitted to 
the respondents a statement in writing, duly veri- 
fied, purporting to show the property of the re- 
lator subject to taxation, and the respondents 
examined the treasurer of the relator as to the 
property of the company. Subséquently the re- 
spondents reduced the assessed value of the 
relator’s property subject to taxation to the sum 
of $199,300, and confirmed the same at that figure. 
The relator, being dissatisfied with this action of 
the respondents, commenced this proceeding to 
obtain a review of their action. 

The statement submitted by the Brokaw Broth- 
ers to the commissioners showed that the total 
gross assets of the corporation, all of which ap- 
pears to have been personal property, was $1,204,- 
139,76; that bonds of the corporation outstanding 
amounted to $500,000, bills payable to $351,805, 
making an aggregate indebtedness of $851,305.65, 
and that the amount invested in United States se- 
curities was $300,000 par value. The treasurer of 
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the corporation testified before the tax commis- 
sioners that the corporation paid a dividend for 
the year 1897 of five per cent.; that the indebted- 
ness was an actual existing indebtedness of the 
corporation for merchandise purchased; that the 
gross assets included all bills receivable at their 
face value and all other property of the corpora- 
tion. It would thus appear that the relator had 
made a full statement of its condition to the re- 
spondents. 

Upon this statement of facts, the five justices of 
the Appellate Division (Justice Ingraham deliv- 
ering the opinion) unanimously reversed the order 
appealed from and reduced the assessment to 
$52,334.11. The judges all agreed that the assess- 
ment for taxation of the property of a corporation 
must be at the actual value of the subject assessed; 
when that is known and ascertained no other value 
can be substituted for it, and under such circum- 
stances the market price of the shares of the stock 
into which the capital is divided is not material, 
nor the amount of the dividends which may have 
been paid by the company. The good will of a 
business is not property subject to taxation. 





A CASE OF PROVIDENCE. 


SQUIAH, Lawd! — don’t be so quick! 
I claims my rights, I’s gwine ter kick! 
I tells you plain right to yo’ face 
Dis ain't no common chicken case; 
Jes’ stop an’ use yo’ common sense, 
Dis is er case ob Proverdence! 


W’y yes I took dem chickens, sho’, 

As all dem sinful coppahs know! 

Dey knows de how and whence — but I 
Can give dis cote de reason why! 

Jes’ shete yo’ eyes an’ close yo’ face 

An’ let me argyfy de case! 

I puts my trus’ an’ my defense 

Upon de groun’ ob Proverdence. 


Fus’ly, consider well de night, 

Jes’ light enuff, but not too light; 
De folks all sleepin’, safe an’ sound; 
Wid no fool dog er loafin’ roun’; 
De alley open, cl’ar an’ straight, 

No pusson dar, de houah late, 

A bo’d done busted off de fence, 

A dead sho’ sign ob Proverdence! 


No lock was on de hen house do’; 

De chickens dey was roos’n low; 

An’ all deir laigs was down’ard stickin’ 
In stead er bein’ on top de chicken, 
An’ dat’s de propah way to hab 

Yo’ chickens fer a sweepin’ grab; 
Darfo, I argyfies dat, hence, 

Dis waz a case ob Proverdence! 








Dar wuz my pusson, ears an’ eyes, 

My mouf deranged fer chicken pies, 

My han’ fas’ to er gunny sack 
Confawmed to tote dem chickens back; 
An Proverdence jes’ seemed ter say, 
“What foh you waitin’, anyway? 

You, Johnson, hussel like de dickens! 
Perseed to ’similate dem chickens!” 


Wat's dat, yo’ honah? O my lan’! 

Six months! How kin a hones’ man 

A trackin’ Proverdence’s trail 

Run up ergin de county jail? 

Dis is a bu’nin’, blame disgrace} 

Doggone my cats, I ’peals de case! 

I ’peals her, wha she oughter went, 

Kersmack befo’ de president! 

McKinley knows de how and whence, 

Likewise de why ob Proverdence? 
Howarp S. Taytor, Chicago Chronicle. 





SIEGES. 

HE laws of war with regard to sieges is prob- 
ably, on the whole, one of the subjects which 
has been most often discussed during the forma- 
tion of rules of civilized warfare. The universal 
horrors of a Greek or Roman siege are well 
known. When a town was taken by storm, the 
whole of the population was liable to be put to the 
sword, though in practice the women and children 
were more usually sold as slaves, as being more 

profitable to the conqueror. 

In modern times sieges and storms show an ad- 
vanced humanity, as they have become less intoler- 
able. It has become to be a recognized principle 
that forts should receive different treatment to 
fortified towns containing a large civil population, 
which have been temporarily included in the lines 
of the enemy. Artillery fire is frequently concen- 
trated solely on the batteries, with a view to sav- 
ing the civil population from bombardment. 
Wellington was of the opinion that, as soon as a 
fortified town had been stormed, the modern usage 
was to let the soldiers have full license. Napier, 
on the contrary, says: “ Let the plunder of a town 
after an assault be expressly made criminal by the 
laws of war with a due punishment attached; let a 
select, permanent body of men, receiving higher 
pay, form a part of the army, and be charged to 
follow storming columns, with power to inflict 
death, if necessary, and with such regulations the 
storming of towns would not produce more mili- 
tary disorders than the gaining of battles in the 
field.” 

Again, in reference to sieges and bombardments, 
fortified places alone are liable to be besieged. 
Undefended houses, villages, etc., cannot be bom- 
barded or attacked. When towns are besieged, it 
is the duty of the besieged to indicate in a particu- 
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lar manner that it is so — that is, by special visible 
signs, which they must notify beforehand. A town 
taken by storm will not be given up to the victori- 
ous troops to plunder. 

When a town is taken by storm, it is the modern 
practice to regard the civil population in the light 
of ordinary noncombatants, and the garrison as 


ordinary prisoners of war. This was not always 
the case. Long after it had become the practice 
to allow quarter in war, an example was some- 
times made of garrisons who had shown any spe- 
cial obstinate resistance. During the Cromwellian 
wars the garrison of any fortified town was always, 
before siege operations were commenced, offered 
the alternative of marching out with their arms, or 
preparing themselves in the event of the place 
being taken. In practice, however, it was not 
usual during the great rebellion to deny the gar- 
rison quarter, even though a place was taken by 
assault. It was only in Ireland that Cromwell 
actually did put garrisons to the sword. — Law 
Times (London). 





Legal Hotes. 


The registration in the law department of the 
University of Michigan to the present time is 8or. 
This is the largest enrollment ever known in this 
department of the Universit,. 


The Buffalo board of aldermen has passed a 
resolution to the effect that Christian Scientists 
must report contagious diseases to the health de- 
partment just the same as other practitioners in the 
science of healing. Why not? 


State’s Attorney Deneen (Illinois) has filed fifty 
additional suits against firms and corporations for 
failing to submit to the secretary of state the re- 
quired affidavits that they are in no way connected 
with any trust or combination in restraint of trade. 


At New Albany, Ind., on November 21, a ver- 
dict for $2,065 in favor of Mrs. Anna Foster was 
returned by a jury in the Circuit Court against 
the endowment rank, Knights of Pythias. Her 
husband was found dead a year ago, and suicide 
was alleged. On these grounds the insurance or- 
ganization refused to pay the policy. 


The question whether policies of life insurance 
held outside the State of New York in insurance 
companies domiciled within this State, are stbject 
to the operation of the New York Transfer Tax 
Law, usually known as the Inheritance Tax, has 
been passed upon by Surrogate Varnum, of New 
York, who holds that such policies are not tax- 
able. 


In the suit for damages growing out of the 
lynching of Martin Tyler at Scottsburg, Ind., the 
defense offered in evidence a document in which 
the widow of the mob’s victim formally released 


Sheriff Gobin from all claims for damages on ac- 
count of her husband’s death. The judge asked 
Mrs. Tyler if there had been any money paid her 
in connection with the signing of the document. 
She replied that there had not, and that she signed 
it because she did not want any damages. The 
court ruled out the release on the ground that it 
was given without consideration, and was there- 
fore of no effect. 


The New York Court of Appeals has handed 
down a decision affirming the decision of the 
lower courts in the contest over the will of the 
late Thomas Armstrong, of Plattsburg, who died 
in 1897, and willed all his property, amounting to 
$300,000, to the Union College of Schenectady, 
entirely ignoring his wife and children, who at 
once brought suit to declare the will invalid. The 
decision of the Court of Appeals established the 
testamentary capacity of Armstrong, but accord- 
ing to the statutes only one-half of the estate goes 
to Union College, while the other half goes to the 
relatives of the deceased. 


A decision of interest to lawyers and bankers 
has just been rendered by the New Jersey Court of 
Errors. Le Roy Applegate, a young lawyer of 
Trenton, is now serving fifteen years in prison for 
various forgeries. He manipulated some mort- 
gages and checks by using the name of his stenog- 
rapher, and on the checks he secured about $7,000 
from banks. The court holds that when a bank 
makes a payment upon a check to’ which the de- 
positor’s name has been forged, or upon his 
genuine check to which the name of a necessary 
indorser has been forged, the bank must be held 
to have paid the amount out of its own funds, and 
cannot charge the amount against the depositor 
unless it shows a right to do so on the doctrine of 
estoppel, or because of some negligence charge- 
able to the depositor. The court further holds 
that the bank should have ascertained the genuine- 
ness of the stenographer’s signature which Apple- 
gate had forged. 


The final decision of the French Court of Ap- 
peals that the Revue Hebdomadaire must publish 
in full the reply of an authoress to its criticism of 
her work establishes a principle that is likely to 
cause no small trouble for the class the decision 
seems to protect. If every aggrieved writer in 
France can force the publisher of comments on 
his effusions to give place to expression of 
wounded literary vanity one of two calamities will 
result. Either criticism will cease in the home of 
criticism or else the already over-crowded French 
periodicals will have their space available for orig- 
inal contributions so reduced that the cult of 
literature, at no time very lucrative, will bring its 
votaries to penury. The suggestion is offered that 
authors will enter into agreements with publishers 
to forego their right of rejoinder, but this is a 
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and legal rights are not thus lightly to be re- 
nounced. — N. Y. Commercial Advertiser. 


In the objections filed in the Superior Court in 
New Haven county, Conn., to the will of the late 
Othniel C. Marsh, says the New York Sun, the 
eminent professor of paleontology in Yale Col- 
lege, it is alleged among other things that “ he, 
the said Marsh, at the time of the execution of 
said supposed will was extremely nervous and 
laboring under the delusion that there was no 
future life.” If the disposition of the testator’s 
property was intluented by a disbelief in a life be- 
yond the grave, and the court is called upon to 
determine whether such disbelief is a delusion or 
not, the outcome of the case will be extremely in- 
teresting. In what presumptions will the court 
indulge? Does the law presume that there is a 
future existence after death? If not, why is the 
denial of a future life any evidence that the dis- 
believer is the victim of a delusion on this sub- 
ject? If testamentary incapacity is to be predi- 
cated on agnosticism alone, we shall have a multi- 
plication of will contests in the coming century. 


By section 5 of the Criminal Law Amendment 
Act, 1885, it is a misdemeanor, punishable with 
two years’ imprisonment, to unlawfully have con- 
nection with a girl above the age of thirteen years 
and under the age of sixteen years. It is, how- 
ever, provided that no prosecution shall be com- 
menced for this offense more than three months 
after the commission of the offense. It is very 
doubtful whether this time limitation is not much 
too short. In the first place, it is clear that this 
provision of the law is chiefly intended to protect 
girls against themselves, their own ignorance, and 
their own precocity. Against the violence of men 
females of all ages were sufficiently protected be- 
fore this act was passed. It follows, therefore, 
that in a case where a conviction has been prop- 
erly obtained under the above section, the girl 
has, as a rule, consented to the unlawful act. 
Hence it is probable that a large proportion of 
these offenses are never discovered, as both par- 
ties are interested in concealing what has hap- 
pened. The cases, however, in which most harm 
is done are, of course, those in which the girl 
becomes pregnant. Unfortunately, as has been 
noticed more than once of late, these are the very 
cases in which it is most often impossible to reach 
the culprit. The offense is not discovered until 
more than three months has elapsed since the 
criminal act was committed, as the girl keeps 
silence until her condition can no longer be con- 
cealed. It is then too late to take proceedings 
against the man. No one will probably deny that 
some period of limitation should be provided in 
cases of this sort. If no such period were pro- 
vided, the cases of blackmailing which undoubt- 
edly often arise out of these matters would 
probably be more frequent, more serious, or more 





prolonged; it would also be easier to bring false 
and malicious charges from which the defendant 
would find it very difficult to clear himself. It is 
suggested, however, for the reasons indicated 
above, that the present period of limitation is too 
short, and that if it were extended to six months 
many of the worst offenders who now escape al! 
punishment would meet their deserts. — Solicitors’ 
Journal (London). 


Enplish Hotes. 


The appointment of the Right Hon. J. P. B 
Robertson, lord justice general and president of 
the Court of Session in Scotland, as a lord of 
appeal in ordinary, and the grant to him of a 
barony for life under the style and title of Baron 
Robertson of Forteviot, in the county of Perth, 
has been gazetted. 


J. B. Balfour, Q. C., M. P., has been appointed 
lord president of the Court of Session and lord 
justice general of Scotland, in place of Lord Rob- 
ertson. His pre-eminent qualifications for the 
high judicial position are everywhere acknowl- 
edged. He has been thrice lord advocate of Scot- 
land. 


“Law Without Lawyers” is the title of a new 
book intended to lead the laity safely through the 
labyrinth of our laws without disbursing more 
than 6s. or 4s. 6d. cash. We are told that “ in the 
few instances where litigation is unfortunately 
necessary, the work will be found to contain 
records of the results of similar cases — thereby 
indicating in some degree the probable issue of 
the proceedings.” ‘‘ Teeth without dentists,” or 
“amputation without surgeons,” may be looked 
for shortly. — Law Times. 


If it should be true, as reported, that the Magi- 
cienne has intercepted a French vessel off Delagoa 
bay in order to examine her cargo, it is to be 
hoped that this was not with the intention of 
seizing any warlike stores which might be on 
board destined for that port, says the Law Times. 
Goods of that description the property of Trans- 
vaal owners might, of course, be confiscated, but 
to annex stores on the mere suspicion, however 
apparently well grounded, that they would eventu- 
ally reach the enemy, would be to adopt the far- 
fetched theory which was used at the time of the 
American Civil War to condemn British vessels 
laden with arms for Mexican ports, on the proba- 
bility that the ulterior destination of such cargoes 
was the Southern States. 


A discovery has been made at the Inner Temple 
which throws some light upon the architectural 
arrangements in the days of the Knights Tem- 
plars, says the Law Times. Some operations have 
been carried on by the benchers with a view to 
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increasing their safe accommodation, and for this 
purpose some rather extensive excavations had to 
be made under the hall and the Temple Church. 
Almost directly under the entrance to the existing 
hall the workmen discovered an old doorway and 
staircase. They were carefully examined by his 
honor Judge Baylis, who is one of the authorities 
on the Temple, and he expresses a confident belief 
that they formed part of the original chamber 
occupied by the Templars at least 700 years ago. 
The walls show a thickness of six feet. 


Many persons have asked why English law can- 
not be taught at Oxford and Cambridge in the 
manner in which it is taught at Harvard, says the 
Law Journal. Prof. Dicey points out, in an inter- 
esting article in the Contemporary Review, the 
essential differences which render it impossible 
for the methods that have proved so successful in 
America being copied at our own universities. At 
Harvard, where “ moots” are a recognized part 
of the system, the pupils are men reading for the 
bar, and the aim of the school, therefore, is pro- 
fessional; while at Oxford, where the instruction 
is necessarily confined to the theory and history of 
the law, the aim is educational only. It is impos- 
sible that the Law Schoo! at Oxford can ever be 
a copy of the Law School at Harvard; but, as 
Prof. Dicey well observes, this is a very different 
thing from saying that the exrerience of the great 
law school in America does not contain valuable 
lessons for those who are interested in the prog- 
ress of legal education in England. 


Corrvesponience. 


Tuer CAse oF Mrs. MAysrick. 


MontTreAa, November 21st, 1899. 
To the Editor of the Albany Law Journal: 

In one of the notes under “ Current Topics,” in 
your issue of November 18th, 1899, I observe a 
reference to the case of Mrs. Maybrick, and some 
comments thereon by Mr. Clark Bell, editor of 
the Medico-Legal Journal. 

It appears that Mr. Bell has declared that Mrs. 
Maybrick’s “face is quite incompatible with her 
guilt,’ on which point you apparently agree with 
Mr. Bell. ; 

Having been in England during the summer of 
1889, when the Maybrick case was tried, having 
followed the case closely, reading every line of 
the testimony adduced, including the addresses of 
counsel and the charge of the judge, will you per- 
mit me to say that then I came to the conclusion 
(in which every American, Canadian and English 
lawyer who has given any attention to the case, 
and to whom I have ever spoken, concurs) that 
the woman was an adulteress, guilty of the pre- 
meditated poisoning of her husband. 

Pictures of Mrs. Maybrick which appeared at 





the time left the impression upon my mind that 
her appearance was quite consistent with the find- 
ing of the jury. 

In view of the many hysterical and frantic ef- 
forts of a number of people who appear anxious 
to advertise themselves at the expense of this 
unfortunate female, will you permit me to say that 
any chance of liberty she might have had has been 
distinctly prejudiced by the misdirected efforts of 
her so-called friends, and their insinuations that 
justice was not fairly meted out to her at her trial. 
The various applications made to the home secre- 
taries since have been dealt with as all such appli- 
cations are invariably dealt with in England — 
simply from consideration of the actual merits of 
the particular case in hand, without reference to 
the social standing or nationality of the prisoner. 

How any body of sensible men can, after perus- 
ing the testimony and considering all the facts, 
come to any other conclusion than that, if justice 
erred at all in the conviction and sentence of Mrs. 
Maybrick, it erred on the side of lenity, I fail to 
comprehend, and I think a reference to your own 
columns at the time of the trial or shortly there- 
after, when all the details and facts of the trial 
were fresh in the public mind, will convince you 
that the ALBANY LAw JouRNAL was then of the 
same opinion, and so expressed itself editorially. 

As I have no desire whatever to further involve 
myself in the discussion of this unfortunate case, 
or to advertise myself as so many others seem 
anxious to do, you will permit me to enclose my 
card and sign myself 

Your obedient servant, 
ADVOCATE. 


INCIDENT IN THE TRIAL OF M. 


JuLes GUERIN. 
Paris, 17th November, 1899. 
To the Editor of the Albany Law Journal: 


Although not a subscriber, I am a constant 
reader of your journal and am missing its bright 
pages while away from New York. As you make 
it a practice to devote a little space in your valu- 
able journal to humorous incidents in the legal 
profession and in courts, I take the liberty of 
enclosing herewith a clipping from the Paris 
“Figaro” of November 16th, giving a very 
humorous incident which took place during the 
sixth sitting of the French senate constituted as 
a High Court for the purpose of trying a number 
of political offenders charged with an attempt to 
overthrow the government. One of the accused 
is the man of a wide but evil reputation, Mr. Jules 
Guérin, the noted anti-semite. 

The accused are being defended by the best 
legal talent in France, and all the sittings up to 
the present time have been devoted practically 
to the hearing of motions as to the competency 
of the senate, as a High Court, to try the offend- 
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ers. It seems that every one of the accused has 
singly the right, through his counsel, or person- 
ally, to move the court to dissolve itself on ac- 
count of incompetency to try the particular 
offense which, the accused claim, lacks ihe ele- 
ments necessary to constitute “an attempt to 
overthrow the government.” 

Mr. Faye, counsel for Mr. Jules Guérin, has 
moved the court on behalf of Guérin to dissolve 
itself, and has about finished his motion. Mr. 
Guérin rises and very calmly and solemnly ad- 
dresses the president of the court as follows: 

“Mr. President, permit me to say a word, I 
have listened with a great deal of attention to the 
attorney-general. I have been struck with the 
continuous aim of Mr. Bérenger as well as of Mr. 
Bernard (Mr. Bérenger is one of the senators 
who had charge of the preliminary investigation, 
and Mr. Bernard is the attorney-general) to bring 
the preliminary inquiry and the judgment to an 
end. Under these circumstances it would be 
much more simple, in view of your discretionary 
power, Mr. President, * * * to summon Mr. 
Deibler at once (Mr. Deibler is the official exe- 
cutioner of France), and to order him to execute 
me on the spot.” * * * The Figaro adds: 

“This address of Mr. Guérin is so astonishing 
that there seems to be no desire to laugh yet, but 
Mr. Falliéres, the president — who was giving his 
attention exclusively to the motion — says seri- 
ously: 

“*The High Court will deliberate in regard to 
what you state in secret session.’ 

“Then there was a laugh all round.” 

Yours very truly, 
Roman J. Kope_MAN. 





Bew Books and Rew Editions. 





The Journal of the Federal Convention of 1787 
Analyzed. By Hamilton P. Richardson, Esq., 
of the Wisconsin Bar. San Francisco: The 
Murdock Press, 1899. 


This is a very interesting and valuable contri- 
bution to the literature of the United States Con- 
stitution. The author in it has analyzed and 
compared the so-called Virginia plan of govern- 
ment, the resolutions of the convention twice re- 
ported from the committee of the whole house, 
the resolutions of the convention referred on July 
23-26 to a committee of detail to draft a consti- 
tution, the rough draft of the Constitution re- 
ported from the committee of detail August 6, 
and the revised and arranged draft also reported 
from committee appointed to revise the style of 
and arrange the articles agreed to by the house 
September 12; also the resolutions offered by Mr. 
Patterson, of New Jersey, June 15, which were 
commonly called in the convention the Jersey plan 
of government, and the draft of a government 





offered to the convention by Mr. Charles Pinck- 
ney, May 29. The author has carefully noticed 
the likenesses and differences of these papers, and 
has set forth the sources and precedents of the 
respective proceedings, resolutions and clauses, 
articles and sections therein contained, whereby 
their meaning may be more clear. The work 
throughout has been done with great care and 
thoroughness, showing painstaking investigation 
and scholarship, and constitutes a very valuable 
addition to the literature on the subject. To the 
careful student of the Constitution and its origin 
it cannot fail to prove highly valuable, not only 
historically, but as a practical guide in the solution 
of the many difficult questions of interpretation 
which are constantly arising. 





BOOKS AND PAMPHLETS RECEIVED. 





Report of the Fifth Annual Meeting of the 
Pennsylvania Bar Association, held at Wilkes- 
Barre, Pa., July 6 and 7, 1899. It contains, among 
other things, an historical address by President 
Woodward on “ The Wyoming Valley,” the an- 
nual address by Hon. William B. Hornblower, of 
New York, on the subject of “ Some Legal Prob- 
lems of the Twentieth Century,” and an address by 
Hon. James T. Mitchell, of Philadelphia, on the 
subject of “ Fidelity to the Court and Client in 
Criminal Cases.” The committee on legal biog- 
raphy have contributed memorial notices of Hon. 
Frederick Carroll Brewster, Hon. Daniel Ermen- 
trout, Henry C. Parsons, A. Weir Gilkeson, An- 
drew John Kauffman and Arthur M. Burton. 





LITERARY NOTES. 


Mr. Robert Waters, in his “John Selden and 
His Table-Talk,” wherein the writer makes 
John Selden live again,” draws attention to a 
striking remark of Selden’s touching Nash, 
wherein Selden quotes Nash’s depreciatory de- 
scription of a rich alderman, and shows that the 
words he uses are quite similar to those he used 
touching Shakespeare. “ Do you see yon fellow,” 
said Nash of the alderman, “how goodly, how 
big he looks? Why, that fellow cannot make a 
blank verse!” Of Shakespeare he declared he 
“could scarcely Latinize his neck-verse if he 
should have need!” How like the man who 
prided himself on his scholarship! and how well 
the phrase identifies the maker of it! On George 
Saintsbury’s statement, that Nash was “a journal- 
ist born out of due time,” Mr. Waters remarks: 
“Very likely; a yellow journalist! ” 


“old 


Markham has had no theme since “ The Man 
with the Hoe” so fitted to his gifts as “ The End 
of the Century.” He sings a manly strain of 


prophecy and retrospection under this bold title 
in the Christmas “ New Lippincott.” 











